Chapter 28A.
Administration of Decedents"' Estates.
Article 1.

Definitions and Other General Provisions.

§ 28A-1-1. Definitions.
As used in this Chapter, unless the context otherwise requires, the term:

1)

(1a)

(1b)

(2)

(3)

(4)
(42)

(4b)

()
(6)

"Collector” means any person authorized to take possession, custody, or control
of the personal property of the decedent for the purpose of executing the duties
outlined in G.S. 28A-11-3.

"Devisee™" means any person entitled to take real or personal property under the
provisions of a valid, probated will.

"Estate proceeding” means a matter initiated by petition related to the
administration, distribution, or settlement of an estate, other than a special
proceeding. There may be more than one estate proceeding within the
administration of a decedent's estate.

"Foreign personal representative™ means a personal representative appointed in
another jurisdiction, including a personal representative appointed in another
country.

"Heir" means any person entitled to take real or personal property upon
intestacy under the provisions of Chapter 29 of the General Statutes.
"Mortgage" includes a deed of trust.

"Party," in the context of a contested or uncontested estate proceeding pursuant
to G.S. 28A-2-6, means a party joined as a petitioner or respondent.

"Person” means an individual, corporation; business trust; estate; trust;
partnership; limited liability company; association; joint venture; government;
governmental subdivision, agency, or instrumentality; public corporation; or
any other legal or commercial entity.

"Personal representative™ includes both an executor and an administrator, but
does not include a collector.

Repealed by Session Laws 2011-344, s. 4, effective January 1, 2012, and
applicable to estates of decedents dying on or after that date. (1973, c. 1329, s.
3; 1981, c. 955, c. 4; 2011-344,s. 4.)

8 28A-1-2. Repealed by Session Laws 1979, c. 88, s. 2.

Article 2.

Jurisdiction for Probate of Wills and Administration of Estates of Decedents.

8 28A-2-1. Clerk of superior court.

The clerk of superior court of each county, ex officio judge of probate, shall have jurisdiction
of the administration, settlement, and distribution of estates of decedents including, but not limited
to, estate proceedings as provided in G.S. 28A-2-4. (R.C., c. 46, s. 1; C.C.P,, s. 433; 1868-9, c.
113, s. 115; Code, s. 1374; Rev., s. 16; C.S., s. 1; 1931, c. 165; 1943, c. 543; 1951, c. 765; 1973,
c. 1329, s. 3; 2011-344, 5. 4.)

NC General Statutes - Chapter 28A 1



8 28A-2-2. Assistant clerk of superior court.
An assistant clerk of superior court shall have jurisdiction as provided by G.S. 7A-102. (1973,
c. 1329,s. 3.)

8 28A-2-3. Jurisdiction where clerk interested.

Whenever the clerk of superior court is a subscribing witness to a will offered for probate in
the clerk's county or has an interest, direct or indirect, in an estate or trust within the clerk’s
jurisdiction, jurisdiction with respect thereto shall be vested in the senior resident superior court
judge of the clerk’s district, and shall extend to all things which the clerk of superior court might
have done in the administration of such estate. (R.C., c. 46, s. 1; C.C.P.,s. 433; 1868-9, c. 113, s.
115; Code, s. 1374; Rev., s. 16; C.S., s. 1; 1931, c. 165; 1943, c. 543; 1951, c. 765; 1973, c. 1329,
s. 3; 1975, ¢. 300, s. 1; 2011-344, 5. 4.)

§ 28A-2-4. Subject matter jurisdiction of the clerk of superior court in estate proceedings.

@ The clerks of superior court of this State, as ex officio judges of probate, shall have
original jurisdiction of estate proceedings. Except as provided in subdivision (4) of this subsection,
the jurisdiction of the clerk of superior court is exclusive. Estate proceedings include, but are not
limited to, the following:

1) Probate of wills.

2 Granting and revoking of letters testamentary and letters of administration, or
other proper letters of authority for the administration of estates.

3) Determination of the elective share for a surviving spouse as provided in
G.S. 30-3.

4) Proceedings to ascertain heirs or devisees, to approve settlement agreements
pursuant to G.S. 28A-2-10, to determine questions of construction of wills, to
determine priority among creditors, to determine whether a person is in
possession of property belonging to an estate, to order the recovery of property
of the estate in possession of third parties, and to determine the existence or
nonexistence of any immunity, power, privilege, duty, or right. Any party or
the clerk of superior court may file a notice of transfer of a proceeding pursuant
to this subdivision to the Superior Court Division of the General Court of Justice
as provided in G.S. 28A-2-6(h). In the absence of a transfer to superior court,
Article 26 of Chapter 1 of the General Statutes shall apply to an estate
proceeding pending before the clerk of superior court to the extent consistent
with this Article.

(b) Nothing in this section shall affect the right of a person to file an action in the Superior
Court Division of the General Court of Justice for declaratory relief under Article 26 of Chapter 1
of the General Statutes. In the event that either the petitioner or the respondent in an estate
proceeding requests declaratory relief under Article 26 of Chapter 1 of the General Statutes, either
party may move for a transfer of the proceeding to the Superior Court Division of the General
Court of Justice as provided in Article 21 of Chapter 7A of the General Statutes. In the absence of
a removal to superior court, Article 26 of Chapter 1 of the General Statutes shall apply to an estate
proceeding to the extent consistent with this Article.
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(© Without otherwise limiting the jurisdiction of the Superior Court Division of the
General Court of Justice, the clerk of superior court shall not have jurisdiction under subsection
(@) or (b) of this section or G.S. 28A-2-5 of the following:

1) Actions by or against creditors or debtors of an estate, except as provided in
Article 19 of this Chapter.

@) Actions involving claims for monetary damages, including claims for breach of
fiduciary duty, fraud, and negligence.

3) Caveats, except as provided under G.S. 31-36.

4) Proceeding to determine proper county of venue as provided in G.S. 28A-3-2.

(5) Recovery of property transferred or conveyed by a decedent with intent to
hinder, delay, or defraud creditors, pursuant to G.S. 28A-15-10(b).

(6) Actions for reformation or modification of wills under Article 10 of Chapter 31
of the General Statutes. (2011-344, s. 4; 2012-194, s. 12; 2017-102, s. 9;
2017-152, ss. 2(a), 3.)

8 28A-2-5. Subject matter jurisdiction of the clerk of superior court in special proceedings.
The clerk of superior court also shall have jurisdiction over special proceedings, including, but
not limited to, the following:
1) Special proceedings to obtain possession, custody, or control of assets as
provided in G.S. 28A-13-3.
2 Special proceedings relating to the sale, lease, or mortgage of real estate as
provided in G.S. 28A-15-1 and in G.S. 28A-17-1.
3) Special proceedings against unknown heirs before distribution of estate as
provided in G.S. 28A-22-3.
Nothing in this section shall be deemed to limit the jurisdiction of the clerk of superior court
in special proceedings. (2011-344,s. 4.)

8 28A-2-6. Commencement of estate proceedings, pleadings, consolidation, and joinder.

@ Contested Estate Proceedings. — Contested estate proceedings brought against adverse
parties shall be commenced by petition in the existing estate administration file. All parties not
joined as petitioners shall be joined as respondents. The clerk of superior court shall issue the estate
proceeding summons to the respondents. The clerk of superior court may order that additional
persons be joined as respondents and shall issue the estate proceeding summons to the additional
persons. The estate proceeding summons shall notify a respondent to appear and answer the
petition within 20 days after its service upon the respondents. The estate proceeding summons
shall comply with the requirements set forth in G.S. 1-394 for a special proceeding summons
except that the summons shall be titled "ESTATE PROCEEDING SUMMONS" and shall be
served upon a respondent in accordance with G.S. 1A-1, Rule 4. After the time for responding to
the petition or complaint has expired, any party or the clerk of superior court may give notice to
all parties of a hearing.

(b) Uncontested Estate Proceedings. — Estate proceedings before the clerk of superior court
that are uncontested may be decided without hearing according to practice and procedure provided
by law and shall be commenced by the filing of a petition, setting forth the facts entitling the
petitioners to relief and the nature of the relief demanded. In these proceedings, the clerk of
superior court may hear and decide the petition summarily.
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(© Pleadings. — Any petition, response, or request for hearing in a contested estate
proceeding before the clerk of superior court shall contain a short and plain statement of the claim
that is sufficiently particular to give the court and the parties notice of the transactions,
occurrences, or series of transactions intended to be proved showing that the pleaders are entitled
to relief, and a demand for judgment for the relief to which the pleader is entitled. Each averment
should be simple, concise, and direct. No technical forms of motions or responses are required. A
party may set forth two or more statements of a claim or defense alternatively or hypothetically.
The signature of an attorney or party constitutes a certificate by that attorney or party that (i) the
attorney or party has read the pleading, motion, or other paper; (ii) to the best of the attorney's or
party's knowledge, information, and belief formed after reasonable inquiry, it is well grounded in
fact and is warranted by existing law or a good faith argument for the extension, modification, or
reversal of existing law; and (iii) it is not interposed for any improper purpose, such as to harass
or to cause unnecessary delay or needless increase in the cost of litigation. All motions, responses,
and requests for hearing shall be so construed as to do substantial justice.

(d) Extensions of Time. — The clerk of superior court, for cause shown at any time in the
clerk’s discretion, with or without motion or notice, may enter an order enlarging the period of
time within which an act is required or permitted in an estate proceeding, by any applicable rule
of G.S. 1A-1, the Rules of Civil Procedure, or by order of the court, if the request is made before
the expiration of the period originally prescribed, but not to exceed 10 days, provided that the court
can enlarge the time for a period of more than 10 days for good cause shown, but only to the extent
that the court in its discretion determines that justice requires. Upon motion made after the
expiration of the specified period, the clerk of superior court may permit the act where the failure
to act was the result of excusable neglect. Notwithstanding any other provision of this subsection,
the parties to a proceeding may enter into binding stipulations, without approval of the clerk of
superior court, enlarging the time within which an act is required or permitted by this Article, by
any applicable Rules of Civil Procedure or by order of the court, not to exceed 30 days.

(e) Rules of Civil Procedure. — Unless the clerk of superior court otherwise directs, Rules
4,5, 6(a), 6(d), 6(e), 18, 19, 20, 21, 24, 45, 56, and 65 of G.S. 1A-1, the Rules of Civil Procedure,
shall apply to estate proceedings. Upon motion of a party or the clerk of superior court, the clerk
may further direct that any or all of the remaining Rules of Civil Procedure shall apply, including,
without limitation, discovery rules; however, nothing in Rule 17 requires the appointment of a
guardian ad litem for a party represented except as provided in G.S. 28A-2-7. In applying these
Rules to an estate proceeding pending before the clerk of superior court, the term "judge” shall
mean "clerk of superior court.”

()] Consolidation. — When an estate proceeding pending before the clerk of superior court
and a civil action pending before the Superior Court Division of the General Court of Justice
involve a common question of law or fact, upon the court's motion or motion of a party to either
the estate proceeding or the civil action, a superior court judge may order a consolidation of the
estate proceeding and civil action, and the judge may make orders concerning proceedings therein
as may tend to avoid unnecessary cost or delay. Upon the entry of an order consolidating an estate
proceeding and civil action, the jurisdiction for all matters pending in both the estate proceeding
and the civil action shall be vested in the superior court.

(9) Joinder. — In any civil action pending before the Superior Court Division of the General
Court of Justice, the party asserting a claim for relief as an original claim, counterclaim,
crossclaim, or third-party claim may join, either as independent or alternative claims, as many
claims, legal or equitable, as the party may have against the opposing party, notwithstanding the

NC General Statutes - Chapter 28A 4



fact that such claims may otherwise be within the exclusive jurisdiction of the clerk of superior
court.

(h) Notice of Transfer. — A notice to transfer an estate proceeding brought pursuant to G.S.
28A-2-4(a)(4) must be served within 30 days after the moving party is served with a copy of the
pleading requesting relief pursuant to G.S. 28A-2-4(a)(4), or in the case of the clerk of superior
court, prior to or at the first hearing duly noticed in such estate proceeding and prior to the
presentation of evidence by the parties, including a hearing at which an order of continuance is
entered. Failure to timely serve a notice of transfer of a trust proceeding is a waiver of any objection
to the clerk of superior court's exercise of jurisdiction over the trust proceeding then pending before
the clerk. When a notice of transfer is duly served and filed, the clerk shall transfer the proceeding
to the appropriate court. The proceeding after the transfer is subject to the provisions of the General
Statutes and to the rules that apply to actions initially filed in the court to which the proceeding
was transferred.

Q) Orders Upon Consolidation/Joinder/Transfer. — Upon the consolidation of an estate
proceeding in a civil action, joinder of claims under subsection (f) or (g) of this section, or transfer
to the Superior Court Division of the General Court of Justice pursuant to subsection (h) of this
section, the clerk of superior court or judge may make appropriate orders to protect the interest of
the parties and avoid unnecessary cost or delay. Notwithstanding the consolidation or joinder of
claims under subsection (f) or (g) of this section, where the estate proceeding is transferred to the
Superior Court Division of the General Court of Justice under subsection (h) of this section, the
clerk of superior court's exclusive jurisdiction as set forth in G.S. 28A-2-4(a)(1) through (3) shall
not be stayed unless so ordered by the court. (2011-344, s. 4; 2013-410, s. 6.)

§ 28A-2-7. Representation of parties.

@ Notwithstanding any other applicable rule of the Rules of Civil Procedure or provision
of Chapter 1 of the General Statutes, in any contested or uncontested estate proceeding or special
proceeding, whether brought before the clerk of superior court or in the Superior Court Division
of the General Court of Justice, the parties shall be represented as provided in Article 3 of Chapter
36C of the General Statutes.

(b) In the case of any party represented by another as provided in subsection (a) of this
section, service of process shall be made by serving such representative. (2011-344,s. 4.)

§ 28A-2-8. Waiver of notice.

A party, or a representative of a party as provided in G.S. 28A-2-7, may waive notice by a
writing signed by the party, the representative, or the attorney of the party or the representative
and filed in the proceeding. (2011-344,s. 4.)

8 28A-2-9. Appeals of estate proceedings and special proceedings.

@) With the exception of appeals of special proceedings heard by the clerk of superior
court, appeals in estate matters shall be as provided in G.S. 1-301.3.

(b) Appeals in special proceedings shall be as provided in G.S. 1-301.2.

(© Any party may appeal from a decision of the clerk of superior court in an estate
proceeding or special proceeding to a superior court judge as provided for in G.S. 1-301.3;
provided that the appeals from orders of the clerk of superior court in special proceedings shall be
as provided in G.S. 1-301.2. (2011-344,s.4.)
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§ 28A-2-10. Approval of settlement agreements by the clerk.
The clerk shall have the authority, in the clerk’s discretion, to consider and approve settlement
agreements where the following apply:
1) The controversy arises with respect to a matter over which the clerk has
jurisdiction.
(2 The controversy arose in good faith.
Nothing herein shall be construed as giving a clerk the authority to approve a settlement
agreement modifying the terms of a last will and testament or resolving a caveat of a last will and
testament. (2011-344,s. 4.)

Article 2A.
Probate of Will.

§ 28A-2A-1. Executor may apply for probate.

Any executor named in a will may, at any time after the death of the testator, apply to the clerk
of the superior court, having jurisdiction, to have the will admitted to probate. (C.C.P., s. 439;
Code, s. 2151; Rev., s. 3122; 1919, c. 15; C.S., s. 4139; 1921, c. 99; 1923, c. 14; 1953, c. 920, s.
2; 1975, c. 300, s. 13; 2011-344, s. 3; 2012-68, s. 1.)

8 28A-2A-2. Executor failing, beneficiary may apply.

If no executor applies to have the will proved within 60 days after the death of the testator, any
devisee named in the will, or any other person interested in the estate, may make such application,
upon 10 days' notice thereof to the executor. For good cause shown, the clerk of superior court
may shorten the initial 60-day period during which the executor may apply to have the will proved.
(C.C.P., s. 440; Code, s. 2152; Rev., s. 3123; C.S,, s. 4140; 2011-284, s. 27; 2011-344, ss. 3, 4.)

§ 28A-2A-3. Clerk to notify devisees of probate of wills.

The clerks of the superior court of the State are hereby required and directed to notify by mail,
all devisees whose addresses are known, designated in wills filed for probate in their respective
counties. All expense incident to such notification shall be deemed a proper charge in the
administration of the respective estates. (1933, c. 133; 2011-284, s. 28; 2011-344, s. 3.)

§ 28A-2A-4. Clerk shall compel production of will.

Every clerk of the superior court having jurisdiction, on application by affidavit setting forth
the facts, shall, by summons, compel any person in the State, having in possession the last will of
any decedent, to exhibit the same in his court for probate; and whoever being duly summoned
refuses, in contempt of the court, to produce such will, or (the same having been parted with by
him) refuses to inform the court on oath where such will is, or in what manner he has disposed of
it, shall, by order of the clerk of the superior court, be committed to the jail of the county, there to
remain without bail till such will be produced or accounted for, and due submission made for the
contempt. (C.C.P.,s.442; Code, s. 2154; Rev., s. 3124; C.S., s. 4141; 2011-344, ss. 3, 4.)

8 28A-2A-5. What shown on application for probate.
On application to the clerk of the superior court, he must ascertain by affidavit of the applicant -
Q) That such applicant is the executor or devisee named in the will, or is some
other person interested in the estate, and how so interested.
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(2 The value and nature of the testator's property, as near as can be ascertained.
(3)  The names and residences of all parties entitled to the testator's property, if
known, or that the same on diligent inquiry cannot be discovered; which of the
parties in interest are minors, and whether with or without guardians, and the
names and residences of such guardians, if known.
Such affidavit shall be recorded with the will and the certificate of probate thereof, if the same
is admitted to probate. (C.C.P., s. 441; Code, s. 2153; Rev., s. 3125; C.S., s. 4142; 2011-284, s.
29; 2011-344,s. 3.)

8 28A-2A-6. Proof and examination in writing.

Every clerk of the superior court shall take in writing the proofs and examinations of the
witnesses touching the execution of a will, and he shall embody the substance of such proofs and
examinations, in case the will is admitted to probate, in his certificate of the probate thereof, which
certificate must be recorded with the will. The proofs and examinations as taken must be filed in
the office. (C.C.P., s. 437; Code, s. 2149; Rev., s. 3126; C.S., s. 4143; 2011-344, s. 3.)

§ 28A-2A-7. Probate in solemn form.

@ A person entitled to apply for probate of a will pursuant to G.S. 28A-2A-1 or G.S.
28A-2A-2 may file a petition for probate of the will in solemn form, and the matter shall proceed
as an estate proceeding governed by Article 2 of Chapter 28A of the General Statutes. The clerk
of superior court shall issue a summons to all interested parties in the estate. The clerk shall
schedule a hearing at which the petitioner shall produce the evidence necessary to probate the will.

(b) If an interested party contests the validity of the will, that person must file a caveat
before the hearing or raise an issue of devisavit vel non at the hearing. Upon the filing of a caveat
or raising of an issue of devisavit vel non, the clerk shall transfer the cause to the superior court,
and the matter shall be heard as a caveat proceeding.

(© If no interested party contests the validity of the will, the probate shall be binding, and
no interested party who was properly served may file a caveat of the probated will. Initiation of a
probate in common form shall not preclude a person from applying for probate in solemn form.
(2011-344, s. 4.)

8 28A-2A-8. Manner of probate of attested written will.
@ An attested written will, executed as provided by G.S. 31-3.3, may be probated in the
following manner:
1) Upon the testimony of at least two of the attesting witnesses; or
2) If the testimony of only one attesting witness is available, then

a. Upon the testimony of such witness, and

b. Upon proof of the handwriting of at least one of the attesting witnesses
who is dead or whose testimony is otherwise unavailable, and

C. Upon proof of the handwriting of the testator, unless he signed by his
mark, and

d. Upon proof of such other circumstances as will satisfy the clerk of the

superior court as to the genuineness and due execution of the will; or
3) If the testimony of none of the attesting witnesses is available, then
a. Upon proof of the handwriting of at least two of the attesting witnesses
whose testimony is unavailable, and
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(b)

(©)

ss. 3, 4.)

(4)

b. Upon compliance with paragraphs c. and d. of subsection (a)(2) of this
section; or

Upon a showing that the will has been made self-proved in accordance with the

provisions of G.S. 31-11.6.

Due execution of a will may be established, where the evidence required by subsection
(a) of this section is unavoidably lacking or inadequate, by testimony of other competent witnesses
as to the requisite facts.

The testimony of a witness is unavailable within the meaning of this section when the
witness is dead, out of the State, not to be found within the State, incompetent, physically unable
to testify or refuses to testify. (1953, c. 1098, s. 12; 1977, c. 795, s. 2; 1979, c. 107, s. 4; 2011-344,

8 28A-2A-9. Manner of probate of holographic will.
A holographic will may be probated only in the following manner:

1)

)

Upon the testimony of at least three competent witnesses that they believe that
the will is written entirely in the handwriting of the person whose will it
purports to be, and that the name of the testator as written in or on, or subscribed
to, the will is in the handwriting of the person whose will it purports to be; and
Upon the testimony of one witness who may, but need not be, one of the
witnesses referred to in subdivision (1) of this section to a statement of facts
showing that the will was found after the testator's death as required by G.S.
31-3.4. (1953, c. 1098, s. 12; 2011-344,s. 3.)

§ 28A-2A-10. Manner of probate of nuncupative will.

No nuncupative will may be probated later than six months from the time it was made
unless it was reduced to writing within 10 days after it was made.

Before a nuncupative will may be probated

(a)

(b)

(©)

(1)

()

Written notice must be given to the surviving spouse, if any, and to the next of
kin, by the clerk of the court in which it is to be probated, notifying them that
the will has been offered for probate and that they may, if they desire, oppose
the probate thereof, or

When the surviving spouse or next of kin are not known or when for any other
reason such notice cannot be given, a notice to the same effect must be
published not less than once a week for four consecutive weeks in some
newspaper published in the county where the will is offered for probate, or if
no newspaper is published in the county, then in some newspaper having
general circulation therein.

A nuncupative will may be probated only in the following manner:

1)

)

Upon the testimony of at least two competent witnesses who establish the terms
of such will and who state that they were simultaneously present at the making
thereof, that the testator declared he was then making his will, and that they
were then and there specially requested by him to bear witness thereto; and

Upon the testimony of one competent witness, who may but need not be one of
the witnesses referred to in subdivision (1) of this subsection, that the will was
made in the testator's last illness or while he was in imminent peril of death, and
that he did not survive such sickness or imminent peril, but it is not necessary

NC General Statutes - Chapter 28A 8



that all such facts be proved by the testimony of the same witness. (1953, c.
1098, s. 12; 2011-344, s. 3.)

8 28A-2A-11. Probate of wills of members of the Armed Forces of the United States.

In addition to the methods already provided in existing statutes therefor, a will executed by a
person while in the Armed Forces of the United States or the United States Merchant Marine, shall
be admitted to probate (whether there were subscribing witnesses thereto or not, if they, or either
of them, is out of the State at the time said will is offered for probate) upon the oath of at least
three credible witnesses that the signature to said will is in the handwriting of the person whose
will it purports to be. Such will so proven shall be effective to devise real property as well as to
bequeath personal estate of all kinds. This section shall not apply to cases pending in courts and at
issue on the date of its ratification. (1919, c. 216; C.S., s. 4151; EX. Sess. 1921, c. 39; 1943, c.
218; 1945, c. 81; 1953, c. 1098, s. 13; 2011-183, s. 27; 2011-284, s. 30; 2011-344, s. 3.)

§ 28A-2A-12. Probate conclusive until vacated; substitution of consolidated bank as executor
or trustee under will.

Such record and probate is conclusive in evidence of the validity of the will, until it is vacated
on appeal or declared void by a competent tribunal. Provided, that whenever in a will so probated
or recorded a bank or trust company shall be named executor and/or trustee and shall have at the
time of such probate and recording become absorbed by or consolidated with another bank or trust
company or shall have sold and transferred all its assets and liabilities to another bank or trust
company doing business in North Carolina, such latter bank or trust company shall be deemed
substituted for and shall have all the rights and powers of the former bank or trust company.
(C.C.P.,s.438; Code, s. 2150; Rev., s. 3128; C.S., s. 4145; 1929, c. 150; 1941, c. 79; 2011-344, s.
3)

§ 28A-2A-13. Wills filed in clerk’s office; certified copies filed for real property in other
counties.

@ All original probated wills shall remain in the office of the clerk of superior court,
among the public records of the court where the wills were probated.

(b) If a probated will devises real property outside the county where the will was probated,
a copy of the will and a copy of the certificate of probate of the will, certified under the hand and
seal of the clerk of the superior court of the county where the will was probated, may be filed in
the office of the clerk of the superior court of any other county in this State in which the real
property is situated. The filing of the probated will in the county where the real property is situated
shall have the same effect for purposes of G.S. 31-39(c) as to the priorities of claims against the
real property as if the will had originally been probated in that county and as if the clerk of superior
court of that county had jurisdiction to probate the will. (1777, c. 115, s. 59; R.C., ¢. 119, s. 19;
Code, s. 2173; Rev., s. 3129; 1921, c. 108, s. 1; C.S., s. 4146; 2011-344, s. 3; 2014-107, s. 2.1.)

8 28A-2A-14. Validation of wills heretofore certified and recorded.

All wills which have prior to March 9, 1921, been certified and recorded in the office of the
clerk of the superior court of any county, substantially following the provisions of G.S.
28A-2A-13, are hereby validated and approved as to the conveyance and transfer of any title to
real estate as contained therein, to the same extent as if said wills had originally been probated and
filed in said county, and the clerk of the superior court of said county had had jurisdiction to
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probate the same, provided the probates and witnesses to the said wills are sufficient and according
to law. (1921, c. 108, s. 2; C.S., s. 4146(a); 2011-344, ss. 3, 4.)

8 28A-2A-15. Certified copy of will proved in another state or country.

When a will, made by a citizen of this State, is proved and allowed in some other state or
country, and the original will cannot be removed from its place of legal deposit in such other state
or country, for probate in this State, the clerk of the superior court of the county where the testator
had his last usual residence or has any property, upon a duly certified copy or exemplification of
such will being exhibited to him for probate, shall take every order and proceeding for proving,
allowing and recording such copy as by law might be taken upon the production of the original.
(1802, c.623; R.C.,c.44,s.9; C.C.P., s. 445; Code, s. 2157; Rev., s. 3130; C.S., s. 4147; 2011-344,
s.3)

8 28A-2A-16. Examination of witnesses by affidavit.

@ The examination of witnesses to a will may be taken and subscribed in the form of an
affidavit before a notary public or other person who is authorized to administer oaths in the
jurisdiction where the examination is held.

(b) A photographic copy of the original will certified to be a true and exact copy thereof
by the clerk of superior court of the county in which the will is to be probated may be used in the
examination of the witnesses in the procedures set out in subsection (a) of this section; provided,
the said clerk has in his possession the original will at the time of examination of the witnesses.

(© Affidavits taken in accordance with subsection (a) of this section shall be transmitted
by the person taking the affidavit to the clerk of superior court of the county in which the will is
to be probated.

(d) Testimony submitted in accordance with subsection (a) of this section is competent in
regard to all requirements of G.S. 31-3.3 and to establish that a will was executed in compliance
with the requirements of G.S. 31-3.3.

(e) Nothing in this section is to limit or otherwise affect the authority of a clerk of superior
court in the exercise of his authority as judge of probate under G.S. 28A-2-1 to:

1) Issue subpoenas under G.S. 7A-103; or

(2 Order the taking of depositions of witnesses. (1917, c. 183; C.S., s. 4149; 1933,
c. 114; 1957, c. 587, ss. 1, 1A; 1979, c. 226, s. 1; 1987, c. 78, s. 2; 2011-344,
ss. 3, 4.)

§ 28A-2A-17. Certified copy of will of nonresident recorded.

@ Subject to the provisions of subsection (b) of this section, if the will of a citizen or
subject of another state or country is probated in accordance with the laws of that jurisdiction and
a duly certified copy of the will and the probate proceedings are produced before a clerk of superior
court of any county wherein the testator had property, the copy of the will shall be probated as if
it were the original. If the jurisdiction is within the United States, the copy of the will and the
probate proceedings shall be certified by the clerk of the court wherein the will was probated. If
the jurisdiction is outside the United States, the copy of the will and probate proceedings shall be
certified by any ambassador, minister, consul or commercial agent of the United States under his
official seal.

(b) For a copy of a will probated under the provisions of subsection (a) of this section to
be valid to pass title to or otherwise dispose of real estate in this State, the execution of said will
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according to the laws of this State either at the time of its execution or at the time of the death of
the testator, or as otherwise recognized as valid under the provisions of G.S. 31-46, must appear
affirmatively, to the satisfaction of the clerk of the superior court of the county in which such will
is offered for probate, from the testimony of a witness or witnesses to such will, or from findings
of fact or recitals in the order of probate, or otherwise in such certified copy of the will and probate
proceedings.

(© If the execution of the will in accordance with the laws of this State either at the time
of its execution or at the time of the death of the testator, or as otherwise recognized as valid under
the provisions of G.S. 31-46, does not appear as required by subsection (b) of this section, the clerk
before whom the copy is exhibited shall have power to take proof as prescribed in G.S. 28A-2A-16,
and the will may be adjudged duly proved, and if so proved, the will shall be recorded as herein
provided.

(d) Any copy of a will of a nonresident heretofore allowed, filed and recorded in this State
in compliance with the foregoing shall be valid to pass title to or otherwise dispose of real estate
in this State. (C.C.P., s. 444; 1883, c. 144; Code, s. 2156; 1885, c. 393; Rev., s. 3133; C.S,, s.
4152; 1941, c. 381; 1965, c. 995; 1987, c. 78, s. 3; 2011-344, ss. 3, 4; 2013-91, s. 1(h).)

8 28A-2A-18. Probates validated where proof taken by commissioner or another clerk.

In all cases of the probate of any will made prior to March 8, 1899, in common form before
any clerk of the superior courts of this State, where the testimony of the subscribing witnesses has
been taken in the State or out of it by any commissioner appointed by said clerk or taken by any
other clerk of the superior court in any other county of this State, and the will admitted to probate
upon such testimony, the proceedings are validated. (1899, c. 680; Rev., s. 3134; C.S., s. 4153;
2011-344,5s.3))

8 28A-2A-19. Probates in another state before 1860 validated.

In all cases where any will devises land in this State, and the original will was duly admitted
to probate in some other state prior to the year 1860, and a certified copy of such will and the
probate thereof has been admitted to probate and record in any county in this State, and it in any
way appears from such recorded copy that there were two subscribing witnesses to such will, and
its execution was proved by the examination of such witnesses when the original was admitted to
probate, such will shall be held and considered, and is hereby declared to be, good and valid for
the purpose of passing title to the lands devised thereby, situated in this State, as fully and
completely as if the original will had been duly executed and admitted to probate and recorded in
this State in accordance with the laws of this State. (1913, c. 93, s. 1; C.S,, s. 4155; 2011-344, s.
3)

8 28A-2A-20. Validation of wills recorded without probate by subscribing witnesses.

In all cases where wills and testaments were executed prior to the first day of January, 1875,
and which appear as recorded in the record of last wills and testaments to have had two or more
witnesses thereto, and such last wills and testaments were admitted to probate and recorded in the
record of wills in the proper county in this State prior to the first day of January, 1888, without
having been duly proven as provided by law, and such wills were presented to the clerk of the
superior court in any county in this State where the makers of said wills owned property, and where
the makers of such wills lived and died, and were by such clerks recorded in the record of wills for
that county, said wills and testaments or exemplified copies or certified true copies thereof, so
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recorded, if otherwise sufficient, shall have the effect to pass the title to real or personal property,
or both, therein devised, to the same extent and as completely as if the execution thereof had been
duly proven by the two subscribing witnesses thereto in the manner provided by law of this State.
Nothing herein shall be construed to prevent such wills from being impeached for fraud. (1921,
c. 66; C.S., s. 4157(a); 1997-81, s. 3; 2011-284, s. 31; 2011-344, s. 3.)

§ 28A-2A-21. Validation of wills admitted on oath of one subscribing witness.

In all cases where last wills and testaments which appear as recorded in the record of last wills
and testaments to have had two witnesses thereto and such last wills and testaments were admitted
to probate and recorded in the record of wills in the proper county in this State prior to the first
day of January, 1890, upon the oath and examination of one of the witnesses, such proof being
taken in writing and recorded, and the certificate of probate of the clerk of the court states that
such a will is proven by one of the subscribing witnesses thereto and the handwriting of the other
subscribing witness being a nonresident is proven under oath, and such a will and certificate has
been recorded in the record of wills of the proper county, such probate is hereby validated as fully
as if the proof of the handwriting of the nonresident witness had been taken in regular form in
writing and recorded. (1929, c. 41, ss. 1, 2; 2011-344, s. 3.)

§ 28A-2A-22. Validation of probates of wills when witnesses examined before notary public;
acts of deputy clerks validated.

Whenever any last will and testament has been probated, based upon the examination of the
subscribing witness or the subscribing witnesses, taken before a notary public in the county in
which the will is probated, or taken before a notary public of any other county, it is hereby in all
respects validated and shall be sufficient to pass the title to all real and personal property purported
to be transferred thereby.

All acts heretofore performed by deputy clerks of the superior court in taking
acknowledgments, examining witnesses and probate of any wills, deeds and other instruments
required or permitted by law to be recorded, are hereby validated. Nothing herein contained shall
affect pending litigation. (1945, c. 822; 1973, c. 445; 1977, c. 734, s. 1; 1979, c. 226, s. 2;
2011-344,5s.3))

8 28A-2A-23. Validation of wills when recorded without order of probate or registration
upon oath and examination of subscribing witness or witnesses.

Whenever any last will and testament has been duly presented to the clerk of the superior court,
and the said will together with the oath and examination of the subscribing witness or witnesses
thereto taken before a notary public in the county in which the will is probated, or taken before a
notary public of any other county, or before the clerk of the superior court of said county, or any
other county, is duly recorded in the office of the clerk of the superior court of the said county,
without a formal order of probate or registration, such will, if executed in accordance with the laws
of this State, is hereby validated with respect to the probate and registration thereof and shall be
sufficient to pass title to all real and personal property purported to be transferred thereby to the
same extent that the said will would have done so if there had been a formal order of probate and
registration. This section shall apply only to wills presented to the clerk of the superior court and
recorded prior to the first day of January, 1943. (1951, c. 725; 2011-344, s. 3.)
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Article 2B.
Living Probate.

§ 28A-2B-1. Establishment before death that a will or codicil is valid.

@) Any petitioner who is a resident of North Carolina and who has executed a will or
codicil may file a petition seeking a judicial declaration that the will or codicil is valid.

(b) The petition shall be filed with the clerk of superior court and the matter shall proceed
as a contested estate proceeding governed by Article 2 of Chapter 28A of the General Statutes. At
the hearing before the clerk of superior court, the petitioner shall produce the evidence necessary
to establish that the will or codicil would be admitted to probate if the petitioner were deceased.

If an interested party contests the validity of the will or codicil, that person shall file a written
challenge to the will or codicil before the hearing or make an objection to the validity of the will
or codicil at the hearing. Upon the filing of a challenge or the raising of an issue contesting the
validity of the will or codicil, the clerk shall transfer the cause to the superior court. The matter
shall be heard as if it were a caveat proceeding, and the court shall make a determination as to the
validity of the will or codicil and enter judgment accordingly.

If no interested party contests the validity of the will or codicil and if the clerk of superior court
determines that the will or codicil would be admitted to probate if the petitioner were deceased,
the clerk of superior court shall enter an order adjudging the will or codicil to be valid.

(© Failure to use the procedure authorized by this Article shall not have any evidentiary
or procedural effect on any future probate proceedings.

(d) For purposes of this Article only, a "petitioner” is a person who requests a judicial
declaration that confirms the validity of that person's will or codicil. (2015-205, s. 2.)

§ 28A-2B-2. Venue.
The venue for a petition under G.S. 28A-2B-1 is the county of this State in which the petitioner
whose will or codicil is the subject of the petition resides. (2015-205, s. 2; 2017-212, s. 8.2.)

8 28A-2B-3. Contents of petition for will validity.
@ Petition. — A petition requesting an order declaring that a petitioner's will or codicil is
valid shall be verified and shall contain the following information:

1) A statement that the petitioner is a resident of North Carolina and specifying
the county of the petitioner's residence.

(2 Allegations that the will was prepared and executed in accordance with North
Carolina law and a statement that the will was executed with testamentary
intent.

3) A statement that the petitioner had testamentary capacity at the time the will
was executed.

(4) A statement that the petitioner was free from undue influence and duress and
executed the will in the exercise of the petitioner's free will.

(5) A statement identifying the petitioner, and all persons believed by the petitioner
to have an interest in the proceeding, including, for any interested parties who
are minors, information regarding the minor's appropriate representative.

(b) The petitioner shall file the original will or codicil with the petition. If an order is
entered declaring the will or codicil to be valid, the court shall affix a certificate of validity to the
will or codicil. (2015-205, s. 2.)
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§ 28A-2B-4. Declaration by court; bar to caveat.

@) If the court enters a judgment declaring a will or codicil to be valid, such judgment
shall be binding upon all parties to the proceeding, including any persons represented in the
proceeding pursuant to the provisions of G.S. 28A-2-7, and no party bound by the judgment shall
have any further right to, and shall be barred from filing, a caveat to the will or codicil once that
will or codicil is entered into probate following the petitioner's death. If a party shows, by clear
and convincing evidence, that before and during the hearing, the petitioner was subject to financial
or physical duress or coercion which was so significant that the petitioner would not have
reasonably disclosed it at the hearing, the party may make a motion to the superior court that the
party be permitted to file a caveat, notwithstanding the entry of the judgment.

(b) If the court declares a will or codicil to be valid, upon the motion of the petitioner or
the court, the court may order that the will or codicil cannot be revoked and that no subsequent
will or codicil will be valid unless the revocation or the subsequent will or codicil is declared valid
in a proceeding under this Article. If the court enters such an order, any subsequent revocation of
the will or codicil not declared valid in a proceeding under this Article shall be void and any
subsequent will or codicil not declared valid in a proceeding under this Article shall be void and
shall not be admitted to probate.

(© If a will or codicil judicially declared valid is revoked or modified by a subsequent will
or codicil, nothing in this section shall bar an interested person from contesting the validity of that
subsequent will or codicil, unless that subsequent will or codicil is also declared valid in a
proceeding under this Article in which the interested person was a party. If a will or codicil
judicially declared valid is revoked by a method other than the execution of a subsequent will or
codicil, nothing in this section shall bar an interested person from contesting the validity of that
revocation, unless that revocation is also declared valid in a proceeding under this Article in which
the interested person was a party. (2015-205, s. 2.)

§ 28A-2B-5. Confidentiality.

Following the entry of a judgment, a party to the proceeding may move that the contents of the
file be sealed and kept confidential, and upon such motion, the clerk shall seal the contents of the
file from public inspection. The contents of the file shall not be released except by order of the
clerk to any person other than:

(1)  The petitioner named in the petition.

(2 The attorney for the petitioner.

3) Any court of competent jurisdiction hearing or reviewing the matter.
For good cause shown, the court may order the records that are confidential under this section to
be made available to a person who is not listed in this section. Following the petitioner's death, a
sealed file shall be unsealed upon the request of any interested person for the purpose of probate
or other estate proceedings. (2015-205, s. 2.)

8 28A-2B-6. Costs and attorneys' fees.

Costs, including reasonable attorneys' fees, incurred by a party in a proceeding under this
Article shall be taxed against any party, or apportioned among the parties, in the discretion of the
court, except that the court shall allow attorneys' fees for the attorneys of a party contesting the
proceeding only if the court finds that the party had reasonable grounds for contesting the
proceeding. (2015-205, s. 2.)
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Article 3.
Venue for Probate of Wills and Administration of Estates of Decedents.

§ 28A-3-1. Proper county.
The venue for the probate of a will and for all proceedings relating to the administration of the
estate of a decedent shall be:
1) In the county in this State where the decedent was domiciled at the time of the
decedent's death; or
2 If the decedent had no domicile in this State at the time of death, then in any
county wherein the decedent left any property or assets or into which any
property or assets belonging to this estate may have come. If there be more than
one such county, that county in which proceedings are first commenced shall
have priority of venue; or
3) If the decedent was a nonresident motorist who died in the State, then in any
county in the State. (R.C., c. 46, s. 1; C.C.P., s. 433; 1868-9, c. 113, s. 115;
Code, s. 1374; Rev., s. 16; C.S., s. 1; 1931, c. 165; 1943, c. 543; 1951, c. 765;
1973, c. 1329, s. 3; 2011-344, 5. 4.)

§ 28A-3-2. Proceedings to determine venue.

@ If proceedings are commenced in more than one county or if upon commencement of
a proceeding a question arises as to the proper county of venue, or if for any other reason a delay
arises in determining venue, the matter shall be referred by the clerk of superior court for a hearing
and determination by the senior resident superior court judge or any judge assigned to hold the
superior courts of the district which includes the county where the proceedings were first
commenced. Upon the filing of a motion or petition to determine venue, the judge shall determine
which is the proper county for administration of the estate and stay proceedings in all other
counties. The judge shall make such orders as are necessary to transfer the entire proceedings to
the proper county. The clerk of superior court of each county in which proceedings are stayed shall
retain a true copy of the entire file and transmit the original to the clerk of superior court of such
county as the judge directs.

(@l) Any interested person may file a petition to determine proper venue within the time
prescribed by G.S. 28A-3-5. The matter shall be referred by the clerk of superior court by or before
whom the petition is filed for a hearing and determination by the senior resident superior court
judge or any judge assigned to hold the superior courts of the district that includes the county
where the proceedings were first commenced.

(b) A proceeding shall be deemed commenced by the offering of a will for probate or by
applying for letters of administration as provided by G.S. 28A-6-1 through 28A-6-5 or by applying
for letters of collection as provided by G.S. 28A-11-1 through 28A-11-4 and the proceeding first
legally commenced shall extend to all of the property or assets of the decedent in this State. (1973,
c. 1329, s. 3; 1975, c. 19, s. 7; 2011-344, 5. 4.)

8 28A-3-3. Procedure after determination of improper appointment.

Where a person has been improperly appointed, and a different person in another county is
determined under G.S. 28A-3-2(a) to be the properly appointed personal representative, such
improperly appointed personal representative shall surrender to the properly appointed personal
representative all assets of the estate under control of the improperly appointed personal
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representative. In addition such improperly appointed personal representative shall file an
accounting with the clerk of superior court in the proper county according to the form prescribed
for collectors by G.S. 28A-11-4. (1973, c. 1329, s. 3; 2011-344, 5. 4.)

§ 28A-3-4. Liability of personal representative appointed in improper county.

When a personal representative has been appointed in an improper county, and a different
person in another county is determined under G.S. 28A-3-2(a) to be the properly appointed
personal representative, such improperly appointed personal representative shall not thereby incur
personal liability for administrative acts performed prior to the transfer except as provided in G.S.
28A-13-10. (1973, c. 1329,s.3))

§ 28A-3-5. Waiver of venue.

If questions as to priority of venue are not raised within three months after the issuance of
letters testamentary or letters of administration to the personal representative, the validity of the
proceeding shall not be affected by any error in venue. (1973, c. 1329, s. 3.)

Article 4.
Qualification and Disqualification for Letters Testamentary and Letters of Administration.

8 28A-4-1. Order of persons qualified to serve.

@ Letters Testamentary. — Letters testamentary shall be granted to the executor or
executors named or designated in the will, or if no such person qualifies, to any substitute or
successor executor named or designated in the will. If no person so nhamed or designated qualifies,
letters testamentary shall be granted to some other person nominated by a person upon whom the
will expressly confers the authority to make such nomination. If none of the foregoing persons
qualifies, the clerk shall grant letters of administration in accordance with subsection (b) of this
section.

(b) Letters of Administration. — Letters of administration shall be granted to persons who
are qualified to serve, in the following order, unless the clerk of superior court in the discretion of
the clerk of superior court determines that the best interests of the estate otherwise require:

1) The surviving spouse of the decedent;

2) Any devisee of the testator;

3) Any heir of the decedent;

(3a)  Any next of kin, with a person who is of a closer kinship as computed pursuant
to G.S. 104A-1 having priority;

(4)  Any creditor to whom the decedent became obligated prior to the decedent's
death;

(5) Any person of good character residing in the county who applies therefor; and

(6) Any other person of good character not disqualified under G.S. 28A-4-2.

When applicants are equally entitled, letters shall be granted to the applicant who, in the
judgment of the clerk of superior court, is most likely to administer the estate advantageously, or
they may be granted to any two or more of such applicants.

(c) Any interested person may file a petition pursuant to Article 2 of this Chapter alleging
that all or any of the persons described in subsection (b) of this section is disqualified in accordance
with G.S. 28A-4-2. (R.C., c. 46, ss. 2, 3; C.C.P,, s. 456; 1968-9, c. 113, s. 115; Code, s. 1376;
Rev, s. 3; C.S., s. 6; 1949, c. 22; 1973, c. 1329, s. 3; 1987, c. 357; 2011-344, s. 4.)
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8 28A-4-2. Persons disqualified to serve as personal representative.
No person is qualified to serve as a personal representative who:

1) Is under 18 years of age;

2 Has been adjudged incompetent in a formal proceeding and remains under such
disability;

3) Is a convicted felon, under the laws either of the United States or of any state
or territory of the United States, or of the District of Columbia and whose
citizenship has not been restored:;

4) Is a nonresident of this State who has not appointed a resident agent to accept
service of process in all actions or proceedings with respect to the estate, and
caused such appointment to be filed with the court; or who is a resident of this
State who has, subsequent to appointment as a personal representative, moved
from this State without appointing such process agent;

(5) Is a corporation not authorized to act as a personal representative in this State;

(6) Repealed by Session Laws 1999-133, s. 1.

@) Has lost that person's rights as provided by Chapter 31A;

(8) Is illiterate;

9) Is a person whom the clerk of superior court finds otherwise unsuitable; or

(10) Is a person who has renounced either expressly or by implication as provided
in G.S. 28A-5-1 and 28A-5-2. (C.C.P., s. 457; Code, ss. 1377, 1378, 2162;
Rev., s. 5; C.S,, s. 8; 1973, c. 1329, s. 3; 1999-133, s. 1; 2011-344, 5. 4.)

Article 5.
Renunciation by Personal Representative.

§ 28A-5-1. Renunciation by executor.

@ Express Renunciation by Executor. — Any person named or designated as executor in
a duly probated will may renounce the office by filing with the clerk of superior court a writing
signed by such person, and acknowledged or proved to the satisfaction of the clerk.

(b) Implied Renunciation by Executor. — If any person named or designated as executor
fails to qualify or to renounce within 30 days after the will had been admitted to probate, (i) the
clerk of superior court may issue a notice to that person to qualify or move for an extension of time
to qualify within 15 days, or (ii) any other person named or designated as executor in the will or
any interested person may file a petition in accordance with Article 2 of this Chapter for an order
finding that person named or designated as executor to be deemed to have renounced. If that person
does not file a response to the notice or petition within 15 days from the date of service of the
notice or petition, the clerk of superior court shall enter an order adjudging that the person has
renounced. If the person files a response within 15 days from the date of service of the notice or
petition requesting an extension of time within which to qualify or renounce, upon hearing, the
clerk of superior court may grant to that person a reasonable extension of time within which to
qualify or renounce for cause shown. If that person qualifies within 15 days of the date of service
of the notice or petition, the clerk of superior court shall dismiss that notice or petition, without
prejudice, summarily and without hearing.

(c) Procedure upon Renunciation. — Upon renunciation by a person named or designated
as executor, letters shall be issued to some other person as provided in G.S. 28A-4-1. (C.C.P,, ss.
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450, 451; Code, ss. 2163, 2164; Rev., ss. 10, 13; C.S., ss. 13, 16; 1931, c. 183; 1953, c. 78, s. 1;
1973, c. 1329, s. 3; 2011-344, s. 4; 2012-194, s. 13(a).)

8 28A-5-2. Renunciation of right to administer.

Express Renunciation. — Any person entitled to apply for letters of administration may
renounce the office by filing with the clerk of superior court a writing signed by such person, and
acknowledged or proved to the satisfaction of the clerk.

Implied Renunciation. —

(@)

(b)

(©)

1)

)

If any person entitled to apply for letters of administration fails to apply therefor
within 30 days from the date of death of the intestate, (i) the clerk of superior
court may issue a notice to the person to qualify or move for an extension of
time to qualify within 15 days, or (ii) any interested person may file a petition
in accordance with Article 2 of this Chapter for an order finding that person to
be deemed to have renounced. If the person does not file a response to the notice
or petition within 15 days from the date of service of the notice or petition, the
clerk of superior court shall enter an order adjudging that the person has
renounced. If the person files a response within 15 days from the date of service
of the notice or petition requesting an extension of time within which to qualify
or renounce, upon hearing, the clerk of superior court may grant to that person
a reasonable extension of time within which to qualify or renounce for cause
shown. If the person qualifies within 15 days of the date of service of the notice
or petition, the clerk of superior court shall dismiss the notice or petition,
without prejudice, summarily and without hearing and the clerk of superior
court shall issue letters to some other person as provided in G.S. 28A-4-1. No
notice shall be required to be given to any interested person, but the clerk may
give notice as the clerk in the clerk's discretion may determine.

If no person entitled to administer applies for letters of administration within 90
days after the date of death of an intestate, then the clerk of superior court may,
in the clerk's discretion, enter an order declaring all prior rights to apply for
letters of administration to be renounced, and issue letters to some suitable
person as provided in G.S. 28A-4-1.

Nomination by Person Renouncing. — Any person who expressly renounces the
person's prior right to apply for letters of administration may at the same time nominate in writing
some other person not disqualified under G.S. 28A-4-2 to be named as personal representative,
and such designated person shall be entitled to the same priority of right to apply for letters of
administration as the person making the nomination. (R.C., c. 46, ss. 2, 3; C.C.P., ss. 456, 460(a);
1868-9, c. 113, s. 115; c. 203; Code, ss. 1376, 1380; Rev., ss. 3, 12; C.S,, ss. 6, 15; 1949, c. 22;
1973, c. 1329, s. 3; 2011-344, s. 4; 2012-194, s. 13(b).)

Article 6.
Appointment of Personal Representative.

8 28A-6-1. Application for letters; grant of letters.

(@)

The application for letters of administration or letters testamentary shall be in the form

of an affidavit sworn to before an officer authorized to administer oaths, signed by the applicant
or the applicant’s attorney, which may be supported by other proof under oath in writing, all of
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which shall be recorded and filed by the clerk of superior court, and shall allege the following

facts:

1)

(2)
©)

(4)

(5)

(6)

The name, and to the extent known, the domicile and the date and place of death
of the decedent;

The legal residence and mailing address of the applicant;

The names, ages and mailing addresses of the decedent's heirs and devisees,
including the names and mailing addresses of the guardians of those having
court-appointed guardians, so far as all of these facts are known or can with
reasonable diligence be ascertained;

That the applicant is the person entitled to apply for letters, or that the applicant
applies after persons having prior right to apply are shown to have renounced
under Article 5 of this Chapter, or that the applicant applies subject to the
provisions of G.S. 28A-6-2(1), and that the applicant is not disqualified under
G.S. 28A-4-2.

The nature and probable value of the decedent's property, both real and
personal, and the location of such property, so far as all of these facts are known
or can with reasonable diligence be ascertained; and

If the decedent was not domiciled in this State at the time of the decedent's
death, a schedule of the decedent's property located in this State, and the name
and mailing address of the decedent's domiciliary personal representative, or if
there is none, whether a proceeding to appoint one is pending.

(b) If it appears to the clerk of superior court that the application and supporting evidence
comply with the requirements of subsection (a) of this section and on the basis thereof the clerk
finds that the applicant is entitled to appointment, the clerk shall issue letters of administration or
letters testamentary to the applicant unless in the clerk’s discretion the clerk determines that the
best interests of the estate would be served by delaying the appointment of a personal
representative, in which case the clerk may appoint a collector as provided in Article 11.

(© The clerk of superior court may rely upon the following as evidence of death:

1)
)
3)
(4)

A certified or authenticated copy of a death certificate purporting to be issued
by an official or agency of the place where the death purportedly occurred.

A certified or authenticated copy of any record or report of a governmental
agency, domestic or foreign, evidencing the date of death.

A certificate or authenticated copy of medical records, including a record of
death, evidencing the date of death.

Any other evidence that the clerk of superior court deems sufficient to confirm
the date of death. (C.C.P., s. 461; Code, s. 1381; Rev., s. 26; C.S., s. 28; 1973,
c. 1329, s. 3; 2011-344, 5. 4.)

8 28A-6-2. Letters issued without notice; exceptions.
Letters of administration or letters testamentary may be issued without notice, including upon
a finding of implied renunciation under G.S. 28A-5-1(b) or G.S. 28A-5-2(b), except:

1)

When the applicant is not entitled to priority of appointment under G.S.
28A-4-1, all persons entitled to an equal or higher preference shall be given 15
days prior to written notice of that application, unless they have renounced in
accordance with the provisions of Article 5 of this Chapter.
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(2 The clerk of superior court may in any case require that prior written notice be
given to such interested persons as the clerk, in the clerk's discretion, may
designate prior to the granting of letters. (1973, c. 1329, s. 3; 2011-344, s. 4.)

§ 28A-6-3. Appointment of successor to personal representative.

When the appointment of a sole or last surviving personal representative is terminated by death,
resignation pursuant to Article 10 of this Chapter, or revocation pursuant to Article 9 of this
Chapter, the clerk of superior court shall appoint another personal representative as provided by
G.S. 28A-4-1 to act as successor to the sole or last surviving personal representative. When two or
more personal representatives have qualified, and the appointment of one or more of them is
terminated by death, resignation or revocation, leaving in office one or more personal
representatives, the appointment of successors shall not be required unless:

1) The clerk of superior court determines, in the clerk's discretion, that it is in the
best interest of the estate to appoint a successor or successors to such personal
representative or personal representatives, or

(2) In the case of executors, the will so provides. (1868-9, c. 113, s. 92; Code, s.
1521; Rev., s. 35; C.S., s. 32; 1973, ¢. 1329, s. 3; 2011-344, 5. 4.)

§ 28A-6-4. Right to contest appointment; procedure.

Prior to the issuance of letters, any interested person may, by written petition filed with the
clerk of superior court, and served upon such interested persons as the clerk of superior court may
direct, contest the issuance of letters of administration or letters testamentary to a person otherwise
entitled to apply for letters of administration or letters testamentary. After a petition has been duly
filed, the clerk of superior court shall conduct a hearing and determine to whom letters shall be
issued. Appeal may be taken from the order of the clerk as in an estate proceeding pursuant to G.S.
1-301.3. (C.C.P., s. 462; Code, s. 1382; Rev., s. 27; C.S., s. 29; 1973, c. 1329, s. 3; 1975, c. 300,
S. 2;2011-344,s.4))

§ 28A-6-5. Letters not subject to collateral attack.
The validity of letters issued shall not be subject to collateral attack. (1973, c. 1329, s. 3.)

Article 7.
Oath.

§ 28A-7-1. Oath required before letters issue.

Before letters testamentary, letters of administration or letters of collection are issued to any
person, the person shall take and subscribe an oath or affirmation before the clerk of superior court,
or before any other officer of any state or country authorized by the laws of North Carolina to
administer oaths, that the person will faithfully and honestly discharge the duties of the person's
office. Such oath or affirmation shall be in the form prescribed in G.S. 11-11, and shall be filed in
the office of the clerk of superior court. (C.C.P., ss. 467, 468; 1870-1, c. 93; Code, ss. 1387, 1388,
2169; Rev., s. 29; C.S., s. 39; 1923, c. 56; 1967, c. 41, s. 1; 1973, c. 1329, s. 3; 2011-344, 5. 4.)

Article 8.
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Bond.

8 28A-8-1. Bond required before letters issue; when bond not required.
@ Except as otherwise provided in subsection (b) of this section, every personal
representative, before letters are issued, shall give bond, conditioned as provided in G.S. 28A-8-2.
(b) No bond shall be required of:

1) A resident executor, unless the express terms of the will require a resident
executor to give bond;

@) A nonresident executor (or a resident executor who moves from this State
subsequent to that executor's appointment) who has appointed a resident agent
to accept service of process as provided in G.S. 28A-4-2(a) [28A-4-2(4)], when
the express terms of the will excuse a nonresident executor from giving bond;

(€)) A nonresident executor, when there is a resident executor named who has
qualified as coexecutor unless the express terms of the will require them to give
bond, or the clerk of superior court finds that such bond is necessary for the
protection of the estate; or

4) A personal representative appointed solely for the purpose of bringing an action
for the wrongful death of the deceased until such time as the personal
representative shall receive property into the estate of the deceased; or

(5) A personal representative that is a trust institution licensed under G.S. 53-159;

(6) A personal representative of an intestate who resides in the State of North
Carolina when all of the heirs of the decedent are over 18 years of age and file
with the clerk of superior court a written waiver instrument agreeing to relieve
the personal representative from the necessity of giving bond; or

(7) A personal representative where the personal representative receives all the
property of the decedent;

(8) An administrator with the will annexed who resides in the State of North
Carolina when all of the devisees of the decedent are over 18 years of age and
file with the clerk of superior court a written waiver instrument agreeing to
relieve the administrator with the will annexed of the necessity of giving bond.
(C.C.P., ss. 467, 468; 1870-1, c. 93; Code, ss. 1387, 1388, 2169; Rev., s. 29;
C.S,, s. 39; 1923, c. 56; 1967, c. 41, s. 1; 1973, c. 1329, s. 3; 1975, c. 300, s. 3;
1977, c. 29; 1981, c. 428; c. 599, ss. 5, 6; 2011-339, s. 5; 2011-344, 5. 4.)

§ 28A-8-1.1. Deposited money; exclusion in computing amount of bond.

Notwithstanding the provisions of G.S. 28A-8-1, in any proceeding for the determination of
the amount of bond to be required of the personal representative or testamentary trustee, whether
at the time of appointment or subsequently, when it appears that the estate of the decedent or the
testamentary trust includes money which has been or will be deposited in a bank or banks in this
State, or money which has been or will be invested in an account or accounts in an insured savings
and loan association or associations upon condition that such money will not be withdrawn except
on authorization of the court, the court may, in its discretion, order such money so deposited or so
invested and shall exclude such deposited money from the computation of the amount of such
bond or reduce the amount of bond to be required in respect of such money to such an amount as
it may deem reasonable.

The petitioner for letters testamentary, of administration, or of trusteeship may deliver to any
such bank or association any such money in the petitioner's possession, or may allow such bank to
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retain any such money already in its possession, or may allow such association to retain any such
money already invested with it; and, in either event, the petitioner shall secure and file with the
court a written receipt including the agreement of the bank or association that such money shall
not be allowed to be withdrawn except on authorization of the court. In so receiving and retaining
such money, the bank or association shall be protected to the same extent as though it had received
the same from a person to whom letters testamentary, of administration, or of trusteeship had been
issued.

The term "account in an insured savings and loan association™ as used in this section means an
account insured by the Federal Deposit Insurance Corporation, the Federal Savings and Loan
Insurance Corporation or by a mutual deposit guaranty association authorized by Article 7A of
Chapter 54 of the General Statutes of North Carolina.

The term "money" as used in this section means the principal of the decedent's estate and does
not include the income earned by the principal of the decedent's estate which may be withdrawn
without any authorization of the court. (1977, c. 870, s. 1; 2011-344, s. 4.)

§ 28A-8-2. Provisions of bond.
A bond given pursuant to this Article shall be:

1) Payable to the State to the use of all persons interested in the estate; and

2 Conditioned that the personal representative giving the bond shall faithfully
execute the trust reposed in the personal representative and obey all lawful
orders of the clerk of superior court or other court touching the administration
of the estate committed to the personal representative; and

3) In an amount not less than:

a. One and one-fourth times the value of all personal property of the
decedent when the bond is secured by a suretyship bond executed by a
corporate surety company authorized by the Commissioner of Insurance
to do business in this State, provided that the clerk of superior court,
when the value of the personal property to be administered by the
personal representative exceeds one hundred thousand dollars
($100,000), may accept bond in an amount equal to the value of the
personal property plus ten percent (10%) thereof; or

b. Double the value of all personal property of the decedent when the bond
is secured by one of the methods provided in subdivision (4)b, (4)c or
(4)d; such value of said personal property to be ascertained by the clerk
of superior court by examination, on oath, of the applicant or of some
other person determined by the clerk to be qualified to testify as to its

value; and
4) Secured by one or more of the following:
a. Suretyship bond executed, at the expense of the estate, by a corporate

surety company authorized by the Commissioner of Insurance to do
business in this State;

b. Suretyship bond executed and justified upon oath before the clerk of
superior court by two or more sufficient personal sureties each of whom
shall reside in and own real estate in North Carolina and shall have
assets with an aggregate value above encumbrances of not less than the
amount of the penalty of the required bond;
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A first mortgage or first deed of trust in form approved by the
administrative officer of the courts on real estate located in North
Carolina:

1. Executed by the owner, and conditioned on the performance of
the obligations of the bond, and
2. Containing a power of sale which, in the case of a mortgage, is

exercisable by the clerk of superior court upon a breach of any
condition thereof, or, in the case of a deed of trust, is exercisable
by the trustee after notice by the clerk of superior court that a
breach of condition has occurred.
The clerk of superior court shall not accept such mortgage or deed of
trust until it shall have been properly registered in the county or counties
in which the real estate is located, and the clerk of superior court is
satisfied that the real estate subject to the mortgage or deed of trust is
worth the amount to be secured thereby, and that the mortgage or deed
of trust is a first charge on said real estate. No such mortgage or deed of
trust shall be cancelled or surrendered until the approval of the final
account, unless substitution is permitted as provided in G.S. 28A-8-3(d).
A deposit by the owner with the clerk of superior court of negotiable
securities, of a kind permitted by law to be proper investments for
fiduciaries exercising due care, having a fair market value determined
by the clerk to be equal to the amount of the penalty of the bond. Such
securities shall be properly endorsed, delivered to the clerk of superior
court, and accompanied by a security agreement containing a power of
sale authorizing the clerk of superior court to sell them in the event the
person to whom letters are being issued commits a breach of any duty
imposed upon that person by law in respect of that person's office. Such
securities shall not be surrendered by the clerk of superior court to the
owner until the approval of the final account, unless substitution is
permitted as provided in G.S. 28A-8-3(d). For the purposes of
determining the value of the assets of the personal sureties in
subdivision (4)b, or the value of the real estate in subdivision (4)c, or
the value of the negotiable securities in subdivision (4)d, the clerk of
superior court may require a certificate of the value of such property by
one or more persons not interested in the estate determined by the clerk
to be qualified to certify such value. (C.C.P., s. 468; 1870-1, c. 93;
Code, s. 1388; Rev., 5. 319; C.S., s. 33; 1935, c. 386; 1949, c. 971; 1967,
c.41,s.1;1973, c. 1329, s. 3; 2011-344, 5. 4.)

8 28A-8-3. Modification of bond requirements.
@) Increase of Bond or Security in Case of Inadequacy or Insufficiency. —

1)

The clerk of superior court, on the clerk’'s own motion, may require the personal
representative to give a new bond or to furnish additional security if the clerk
of superior court finds that the bond filed pursuant to this Article, or its security,
is insufficient, inadequate in amount, or that any of the individual sureties has
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become or is about to become a nonresident or, in the case of a corporate surety,
has withdrawn or is about to withdraw from doing business in this State.

2 Any interested person may file a verified petition in accordance with Article 2
of this Chapter requesting modification of bond requirements. Upon the filing
of a verified petition, the clerk of superior court shall conduct a hearing in
accordance with Article 2 of this Chapter. If the clerk of superior court finds
that the bond filed or its security is insufficient or inadequate, the clerk shall
make an order requiring the personal representative to give a new bond or to
furnish additional security within a reasonable time to be fixed in the order.

(b) Increase of Bond upon Sale of Real Estate. — When a personal representative makes
application for an order to sell real estate, the provisions of G.S. 1-339.10 shall govern.

(© Reduction of Bond. — On application of the personal representative the penalty of the
bond may be reduced from time to time when the clerk of superior court finds that such reduction
is clearly justified, but in no event shall the penalty of the bond be reduced below the amount
required by G.S. 28A-8-2(3).

(d) Substitution of Security. — When a bond is secured by a mortgage or deed of trust on
real estate as provided in G.S. 28A-8-2(4)c or a deposit of negotiable securities as provided in G.S.
28A-8-2(4)d, the clerk of superior court may, on application of the personal representative, order
that such real estate or negotiable securities, or a part thereof, be released upon the substitution
therefor of other security in compliance with G.S. 28A-8-2(4)a, (4)c, or (4)d. Such substitution
may be allowed in conjunction with any other modification of bond requirements permitted by this
section. (1868-9, c. 113, s. 89; Code, s. 1518; Rev., s. 32; C.S.,s. 43; 1973, c. 1329, s. 3; 2011-344,
s.4.)

§ 28A-8-4. Failure to give additional bond; letters revoked.

If any personal representative fails to give an additional bond or new bond or to furnish
additional security as ordered by the clerk of superior court pursuant to the provisions of this
Article, within the time specified in any such order (not less than five days or more than 15 days),
the clerk of superior court shall proceed as provided in G.S. 28A-9-2. (1868-9, c. 113, s. 91; Code,
S. 1520; Rev., s. 34; C.S., s. 44; 1973, c. 1329, s. 3; 2011-344, 5. 4.)

8 28A-8-5. Rights of surety in danger of loss.

Any surety on the bond of a personal representative who is in danger of loss under the surety's
suretyship may file a verified petition with the clerk of superior court setting forth the facts, and
asking that such personal representative be removed from office, or that the personal representative
be required to give security to indemnify the petitioner against apprehended loss, or that the
petitioner be discharged as surety and be released from liability for any future breach of the bond.
The clerk of superior court shall conduct a hearing in accordance with Article 2 of this Chapter. If,
upon the hearing, the clerk of superior court determines that the surety is entitled to relief, the clerk
may grant the same in such manner as to serve the best interest of the estate. In any event, however,
the previous surety shall not be released from liability for any breach of duty by the personal
representative occurring prior to the filing of bond with a new surety unless the new surety assumes
liability for the earlier breaches. (1868-9, c. 113, s. 90; Code, s. 1519; Rev., s. 33; C.S,, s. 41;
1973, ¢. 1329, s. 3; 2011-344, 5. 4.)

8 28A-8-6. Action against obligors on bond of personal representative.
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Any person injured by the breach of any bond given by a personal representative or collector
may institute a civil action against one or more of the obligors of the bond and recover such
damages as the person may have sustained. Any successor personal representative, or any other
personal representative of the same decedent, may institute such action on behalf of the persons
interested in the estate. Any such action against one or more of the obligors of the bond shall be
brought in the name of the State of North Carolina and shall be instituted in the county in which
letters were issued to the personal representative or collector, and the clerk of superior court shall
give notice of the institution of the action in such manner as the clerk may determine to all other
persons shown by the clerk's records to be interested in the estate. The bond of the personal
representative is not void after the first or any subsequent recovery thereon until the entire penalty
is recovered. If the plaintiff fails to prevail, costs may be taxed against the person or persons for
whose benefit the action on a personal representative's bond is prosecuted. (1868-9, c. 113, ss. 87,
88; Code, ss. 1516, 1517; Rev., ss. 30, 31; C.S., ss. 40, 42; 1973, ¢. 1329, s. 3; 2011-344, 5. 4.)

Article 9.
Revocation of Letters.

8 28A-9-1. Revocation after hearing.
@ Grounds. — Letters testamentary, letters of administration, or letters of collection may
be revoked after hearing on any of the following grounds:

1) The person t